powers, and, to a certain extent, with power to restrain legislative action, because the executive may veto a legislative act of the Congress, which veto can be only overturned by a two-thirds majority vote; and then the judicial department is created in very simple language. Judicial power had developed under the common law and had a welldefined and accepted meaning, as did both the legislative and executive powers. Therefore, there did not seem to be any necessity for detailed designation of the powers of the several departments.
The important thing was that under the federal system these powers should be treated as exclusive to each department, except in those special instances where they supplemented each other. There was never any doubt that when the Constitution conferred powers on a particular department, such authority amounted to a limitation on the exercise of any other power, unless required by necessary implication. This is clearly held in Marbury v. Madison'. It will be remembered that in that case the decision turned on whether the Supreme Court of the United States, under the Constitution, had original jurisdiction in mandamus.
The Constitution of the United States provides that the Supreme Court shall have original jurisdiction in all cases affecting ambassadors, other public ministers, and consuls, and those in which a state be a party, and that in all other cases the Supreme Court shall have appellate jurisdiction 2 . Congress conferred upon the Supreme Court original jurisdiction in mandamus, and that act was held unconstitutional. In Scott v. Sandford, 3 it was held that "neither the legislative, executive, nor judicial Departments of the Government can lawfully exercise any authority beyond the limits marked out by the Constitution." In 1881, in the famous case of Kilbourn v. Thompson, 4 Justice
Miller, one of the ablest men who ever sat on the Supreme Court of the United States, in discussing separation of powers, said: "It is believed to be one of the chief merits of the American system of written constitutional law, that all the powers intrusted to Government, whether State or national, are divided into the three grand departments, the executive, the legislative, and the judicial. That the functions appropriate to each of these branches of government shall be vested in a separate body of public servants, and-that the perfection of [Vol, V the system Tequires that the lines which separate and divide these departments shall be broadly and clearly defined. It is also essential to the successful working of this system that the persons intrusted with power in any one of these branches shall not be permitted to encroach upon the powers confided to the others, but that each shall by the law of its creation be limited to the exercise of the power appropriate to its own department and no other. To these general propositions there are in the Constitution of the United States some important exceptions. One of these is, that the President is so far made a part of the legislative power, that his assent is required to the enactment of all statutes and resolutions of Congress." Justice Miller then goes on to discuss further the proposition, and ends with this warning: "It may be said that these are truisms which need no repetition here to give them force. But while the experience of almost a century has in general shown a wise and commendable forbearance in each of these branches from encroachments upon the others, it is not to be denied that such attempts have been made, and it is believed not always without success. The increase in the number of States, in their population and wealth, and in the amount of power, if not in its nature to be exercised by the Federal government, presents powerful and growing temptations to those to whom that exercise is intrusted, to overstep the just boundaries of their own department, and enter upon the domain of one of the others, or to assume powers not intrusted to either of them." 5 This warning is of particular significance in these later days.
It cannot be doubted that the framers of our Federal Constitution intended a dear separation of the powers of the three branches of the government; but I think they were somewhat at a loss to determine just how that particular theory of government should be enforced. Fortunately for the country, there was an early settlement of that question in the famous case of Marbury v. Madison. 6 President Jeffersoii, acting through Secretary of State Madison, had withheld delivery of the commissions of several Justices of the Peace who had been appointed by Jefferson's predecessor, John Adams. The appointees, acting under a Congressional Act purporting to give the Supreme Court of the United States original jurisdiction in mandamus, petitioned the Court for such a writ. The Court refused the writ, holding that the statute was an unconstitutional attempt to enlarge the original juris- riction of the Supreme Court beyond the limits set out in-Article III of the Constitution. By this method was determined for the first time by the Supreme Court of the United States the question of its power to declare unconstitutional an act of Congress; and, so far as any one can foresee, it has been settled for all time. It is now an accepted theory, in both the federal and state judiciary systems, that judicial power includes the power to declare unconstitutional an act of Congress or of a state legislature, and to declare such an act void if contrary to the terms of the Constitution. This power, however, is circumscribed by the self-imposed limitation that a court will not declare an act of Congress or of a state legislature unconstitutional unless it is clearly so, and, as has been held, beyond reasonable doubt.
Thus it is that the courts have taken unto themselves, without any express constitutional provision in either the Federal or State Constitutions, the power to impose the separation of powers as the framers of our Constitution intended. If there is any laxity in the enforcement of this principle of government, it must rest squarely upon the judiciary, because it possesses the power to maintain its right to enforce the separation of powers. I do not think it possesses a more wholesome power, nor one which it should more zealously preserve and use.
I have discussed the theory of the separation of powers from the standpoint of the Federal Government. Vrginia, from which we in West Virginia get the fundamentals of our laws, has a splendid record on this point; and that record, I think, has been preserved by her offspring to the west.
The first Constitution of Virginia, adopted June 29, 1776, eleven years before the Federal Constitution was framed, provided: "The Legislative, Executive and Judiciary departments shall be separate and distinct, so that neither exercise the powers properly belonging to the other; nor shall any person exercise the powers of more than one of them at the same time, except that the justices of the county courts shall be eligible to either House of Assembly." The Virginia Constitutions of 1829 and 1851 contained identical provisions, and the principle is preserved in the Constitution of 19o2. 7 When West Virginia was formed in 1863, and adopted a Constitution, it contained this provision: "The Legislative, Executive, and Judicial Departments of the Government shall be separate and distinct. Neither shall exercise the powers properly belonging to either of the others. No person shall be invested with or exercise the powers of [Vol. V more than one of them at the same time." And our present Constitution includes a provision which is virtually identical to the abovequoted section of the present Virginia Constitution. 8 Thus, for more than one hundred and seventy years, Virginians have held to the theory of the separation of powers, expressly provided for in their several Constitutions. But as Justice Miller warned in 1881, conditions have changed, and attacks have from time to time been made upon this principle. We have been rather steadfast in West Virginia, but, on occasion, we have slipped. For example, for a long time we have had a statute in West Virginia authorizing the incorporation of communities of two thousand population and less as municipal corporations, upon a vote of the people, the incorporation to be approved by the circuit court of the county in which the community proposed to be incorporated is located. 9 In 1894, in the case of In Re Town of Union Mines,' 0 this act of the legislature was held constitutional, the Court holding that the said act, in so far as it conferred on the circuit court functions in their nature judicial and administrative, although in furtherance of the legislative department of the state government, was constitutional and valid. At the same time the court refused to grant an appeal or writ of error-, because it said that the circuit court, in discharge of this function, acted as a subordinate of the legislature and was not subject to the appellate jurisdiction of the Supreme Court of Appeals of the state." In discussing the case, Judge Dent said: "In dis- Wis. 120, io8 N. W. 21o (19o6) . All these decisions differ from the West Virginia holding in two respects: (i) Unless the original review was by the highest state court, the decision of the lower state court, as an exercise of judicial power, could be appealed; (2) the statutes involved limited the courts' discretion more severely than did the West Virginia statute interpreted in the Town of Union Mines case.
Subject to either or both of these limitations, statutes providing for court approval of the extension or contraction of municipal boundaries have generally been upheld. A statute which provides that a board of county commissioners shall consider and decide whether designated land shall be annexed to a municipality, with either the landowner or the municipality having the right of appeal to the circuit court, does not delegate legislative power to the court. Forsythe v. City of Hammond, 142 Ind. 5o5, 41 N. E. 950, 3o L. R. A. 576 (1895). The Indiana Supreme Court has also upheld a statute giving the courts appellate jurisdiction over orders of municipal councils disannexing land from municipalities, saying that the council in so doing acts judicially. Livengood v. City of Covington, 194 Ind. 633, 144 N. E. 416 (1924) .
Statutes authorizing the court, after determining that the statutory conditions [Vol. V charging these functions, the Circuit Court does not act under the judicial branch of the government and is not subject to its supervision, except by mandamus or prohibition in a proper case, but acts as a part of the legislative branch of the government under the express authority of the constitution and is subject to its supervision and control only, however, by impeachment or amendment or repeal of the law. Hence its action in discharging these legislative judicial functions, cannot be reviewed by this Court by a writ of error or other ordinary appellate writ notwithstanding their judicial character."' 12 Although understandably, the court seemed somewhat confused on the subject, this principle was later followed in several West Virginia cases.' 3 None of these decisions can, in the judgment of our Supreme Court of Appeals, as presently constituted, be defended in law or logic, as I shall point out.
We have also departed from the principle of separation of powers in matters relating to appeals from decisions of the board of public have been fulfilled, to annex territory to or disconnect territory from an incorporated city "if justice and equity" require have been upheld as properly delegating fact-finding to the judiciary; the court has no discretion once it finds such facts. Pac. 768 (19o7) .
The Virginia courts have gone even further in interpreting statutes providing for court approval of annexation or disannexation of territory. A statute conferring on the circuit judge the power to determine the necessity of expanding a city's territory and to fix the actual boundaries has been upheld. Henrico County v. City of Richmond, lo6 Va. 282, 55 S. E. 683 (1906) . Likewise, an act providing for disconnection of an area from the corporate limits of a town if the court should determine that it would be in the interest of the majority of the people in the territory proposed to be detached and that the general good of the community would not be affected is not an unconstitutional delegation. Town of Falls Church v. County Board of Arlington County, 166 Va. 192, 184 S. E. 459 (1936) . This Virginia view closely approaches that of the West Virginia court in upholding a virtually uncontrolled delegation of discretion to the judiciary. But the Virginia. rule differs in that it allows the higher courts of the state to review the circuit judge's determination.
. Although some of these decisions upholding either type of statute seem to strain to find some limits on judicial discretion in approving or disapproving annexation, extension, or contraction of municipal corporations, all of them agree in principle that a delegation of uncontrolled discretion to the court would violate the separation of powers doctrine. And in common they hold that the court function is judicial in nature, subject to appellate jurisdicti6n of higher state courts. Hence, even though such statutes are often upheld, the 'holdings seem to disagree 'with the West Virginia rule which Judge Fox condemns.
12In 14 our Court held that the action of a circuit court in supervising the decision of the board of public works as to the assessment and valuation of railroad property, taken under the existing statute, was merely an administrative and not a judicial act, and that the court acted in such capacity by exercising powers distinct from those belonging to it as a court or judicial tribunal. At the same time an appeal to the Supreme Court of Appeals was refused because the circuit court had not exercised its judicial power and was not, therefore, subject to the appellate jurisdiction of the higher court.
15 "'28 W. Va. 264 (1886).
-A few cases from other jurisdictions provide some support for the West Virginia view that the court in supervising the tax assessment body is performing a mere administrative duty and so is not subject to the appellate jurisdiction of the higher state courts. The Supreme Court of Missouri has held that the legislative power of levying assessments for condemnation benefits may be delegated to judicial officers and to courts themselves as agents of the taxing authority. Schwab v. City of St. Louis, 31o Mo. i16, 274 S. W. 1058 (1925). By implication it would seem that no appeal lies to higher state courts. An early New Jersey opinion, in upholding a statute requiring the circuit court to hear any objection which might be made to an assessment and making the court's confirmation essential to the validity of the assessment, apparently considered that the circuit court's determination would be final, with no right of appeal. Van Riper v. Township of North Plainsfield, 43 N.
J. L. 349 (1881).
Another minority view denies the constitutionality of statutes providing for any judicial review or approval of tax assessments levied by administrative bodies. "Correcting an assessment is no more of a judicial act than making the assessment originally. True it involves determination; but so does almost every political or executive act. But it is not a judicial determination." Silven v. Board of Commissioners of Osage County, 76 Kan. 687, 92 Pac. 6o4, 6o5, 13 L. R. A. (N.S.) 716, 720 (1907). In another case involving evaluation of railroad property for purposes of tax assessment, the Kansas court recognized that the power of reviewing such assessment is an incident of the taxing power which cannot constitutionally be delegated to a judicial body. Auditor of State v. Atchison, T. and S. F. R. R. Co., 6 Kan. 500, 7 Am. Rep. 575 (1870) . And in Connecticut it has been held that an act conferring on the superior court appellate jurisdiction, in a purely advisory capacity, over a tax assessor's property valuation unconstitutionally attempts to delegate purely administrative duties to the judiciary. Bradley v. City of New Haven, 73 Conn. 646, 48 Ad.
The overwhelming weight of authority, however, holds that a state legislature has power to provide for appeals to the court from tax assessments. Note, L. R. A. 1915B, 875. As the Minnesota Supreme Court has held, "it may be committed to the court to determine as a quasi judicial question whether the assessing officers have correctly determined the facts upon which the assessment is made. It may be said also that we have departed from the strict principle of separation of powers in the handling of appeals or reviews from the decisions of administrative authorities in our State. The Public Service Commission of West Virginia was established by the Legislature in 1913. The act creating the commission provided for an appeal from its decisions to the Supreme Court of Appeals. The question arose as to whether that provision of the act was constitutional. The Court had a difficult question to decide, and it settled the matter by making the following holding in the case of United Fuel Gas Co. v. Public Ser. Commission:' 6 "It seems to us that the character of the proceedings thus prescribed comport rather with proceedings as upon original process by prohibition or mandamus 17 than upon appellate process.' 8 The Commission itself is a party, the main defendant, indeed the only defendant specifically recognized by the statute, and whatever judgment or order this court might make would operate upon its order to suspend or nullify it. The matter in controversy, which we must determine, is whether or not the order of the Commission, within our proper limitations, is right and just. If it is, so far as we have jurisdiction to inquire, we would decline to interfere; if not, we would suspend the order, nullify it, and if need be prohibit its enforcement, leaving the matter open thereafter for further investigation and consideration by the Commission, if required by the nature of the case."
On this theory the appeal was entertained, but the rule was laid down that acts of the public service commission would not be set aside that "where the decision of questions of fact is committed by Congress to the judgment and discretion of the head of a department, his decision thereon is conclusive; and ... even upon mixed questions of law and fact, or of law alone, his action will carry with it a strong presumption of its correctness, and the courts will not or- The Supreme Court has, however, seen fit to make an exception to this usual presumption of correctness in reviewing rate-making orders of administrative bodies. Is is the general rule that a legislature cannot delegate to the courts the power to fix rates in the first instance, but the court does have power to decide whether the rates as fixed by the Public Service Commission or by the corporation itself are unreasonable. 16 C. J. S., Constitutional Law § 139g; Note (19o8) 9 Ann. Cas. 823. In the federal courts, the rule is that if confiscation is alleged in a rate-making controversy, the court on review must look into the evidence de novo, deciding for itself the propriety of the rate. been somewhat relaxed. Where a water company sought review of the commission's determination in a rate case by the limited statutory remedy of certiorari, it waived its equitable remedy which would have entitled it to the court's independent judgment on both the law and the facts. People ex rel. Consolidated Water Co. of Utica v. Maltbie, 303 U. S. 158, 58 S. Ct. 5o6, 82 L. ed. 489 (1937). The question of reasonableness of rates fixed by a commission may be submitted to a jury, and this satisfies the requirements of an independent judicial review. United Gas Public Ser- To be consistent with these decisions, it would seem that the state courts would uphold statutes providing for de novo judicial review of administrative rate-making findings as declaratory of the law as laid down by the Supreme Court of the United States. And yet such statutes are usually held unconstitutional. In Alabama, a court on review can set aside a rate-making order of the Public Service Commission only 20 "More recently, on the theory of the exercise of quasi judicial power by administrative agencies, the practice of permitting appeals or writs of error from the findings of administrative officials, boards and commissions is clearly recognized by our decisions. [Citing cases] 21 All of these cases recognize the distinction between 'judicial power' and 'quasi judicial power.' Whether there is a justification for the use of the latter term, and whether in lieu of permitting 'appeals and writs of error to the courts on that theory, we should resort to the old system under which, generally speaking, direct proceedings in court were required to set aside, or question, the actions of administrative boards and commissions, need not be decided. Apparently the law if it is so unreasonable as to be confiscatory; to allow the court, in its own discretion to set new rates "is to have the court substitute its judgment in a legislative matter for that of the commission." City of Birmingham v. Southern Bell Telephone & Telegraph Co., 234 Ala. 526, 176 So. 301, 307 (1937). In Maryland, even in rate-making cases, the court will not disturb the order of the commission except upon clear and satisfactory evidence that it is unreasonable or unlawful; it will not substitute its independent examination of the facts for that of the commission to which the carrying out.of the state policy has been delegated. [Vol. V decision of the court was based upon Article V of our Constitution which I have quoted. Section i, of Article VIII of our Constitution provides that: "The judicial power of the State shall be vested in a supreme court of appeals, in circuit courts and the judges thereof, in such inferior tribunals as are herein authorized and in justices of the peace." Section 12 of Article VIII, conferring jurisdiction on circuit courts, after specifically defining its jurisdiction, provides: "They shall also have such other jurisdiction, whether supervisory, original, appellate or concurrent, as is or may be prescribed by law." This latter provision furnished basis for the contention that the legislature was not limited in its power to confer jurisdiction on courts, but the Hodges case rejects that contention by saying that: "Prior to the words 'other jurisdiction,' section 12 mentions certain proceedings and cases in which circuit courts shall have jurisdiction, which the context clearly shows is judicial jurisdiction. No intimation is given there or elsewhere that circuit courts may assume the duties of another department, either as subordinates or as supervisors. We cannot agree that, after delimiting the three departments of the government so precisely, the framers then meant by the words 'other jurisdiction' to confer on circuit courts departmental authority in or over the other two departments. We adopt the natural inference that the 'other jurisdiction' is jurisdiction essentially juridical (then or thereafter prescribed by law) over proceedings not named in the section."
26 As the opinion of Judge Hatcher in this case clearly states, to adopt any other theory than that the legislature meant to limit jurisdiction of courts to matters judicial in their Congress itself has delegated purely administrative duties to the courts of the District of Columbia in its role as legislature for the District, and this delegation has been upheld by the Supreme Court. Congress can empower the courts of the district to review and amend all valuations, rates, and regulations established by the Public Utilities Commission; in so doing, the court is exercising purely legislative power and provision for appeal to the United States Supreme Court is void. Keller v. Potomac . 969 ,193o) .
The Supreme Court of Florida, in upholding a statute authorizing curcuit court review and approval of toll bridge rates, decided that a legislature may delegate to the courts the performance of administrative functions when the state constitution does not forbid. State ex rel. Young v. Duval County, 76 Fla. 18o, 79 So. character would emasculate and render ineffective the whole theory of separation of powers so far as it relates to the judiciary. The West Virginia Court has also had occasion to review the propriety of judicial supervision of land tax sales as conducted by an administrative agency. In 1863 what is now West Virginia was generally undeveloped, particularly the southern portion thereof. Millions of acres of land had been granted to different people, without much concern as to where it was located or with whom it interfered. The litigation over these grants has not yet ended. When our first Constitution was framed, there was adopted a system by which lands could be forfeited for the nonpayment of taxes, and legislation was soon enacted under which land could be returned delinquent for the nonpayment of taxes, sold by the sheriff, and purchased, either by the State or by individuals, with reasonable time to redeem. When the period of development came along, it was necessary to settle these conflicting titles, and they were generally settled through tax sales, or through adverse possession. Under the Constitution of 1872, and the statutes enacted thereunder, it was held in the case of McClure v. Maitland 27 that a proceeding to sell lands forfeited to the State, or purchased by it for the nonpayment of taxes, was not a judicial proceeding, and that the former owner was not a necessary party thereto. Subsequently, in 1882, the legislature enacted a law 28 under which proceedings for the sale of land forfeited to the state, or purchased by it for the nonpayment of taxes, became a judicial proceeding, in which the former owner was required to be made a party, the case then proceeding as an ordinary chancery suit in the circuit court.
In 1941, in an effort to clear up the tax status of thousands of tracts of land in West Virginia, title to which had vested in the state during the depression, the legislature passed an act by which it went back to the theory of McClure v. Maitland and made a proceeding for the sale of lands an administrative one, but, at the same time, required the circuit courts of the state to act as the agency through which these lands could be sold. In Sims v. Fisher, 29 the Supreme Court of West Virginia held: "Article 4, Chapter 1 17, Acts of the Legislature 1941, relating to the sale of lands for the benefit of the school fund, so far as it attempts to require of circuit courts, and this Court, the performance of administrative and non-judicial functions, is unconstitutional." In that case the question of the separation of powers is discussed at length. [Vol. V Again the legislature of Vest Virginia, in seeking to correct what it thought was an evil connected with the sale of non-intoxicating beer, enacted a law at its 1945 session 3° in which it conferred upon circuit courts of the several counties of the state the power to revoke the licenses of persons engaged in the business of selling non-intoxicating beer in their respective circuits, upon petition, proof and due hearing. The Supreme Court of West Virginia, on its own motion, declared this act unconstitutional, in so far as it conferred upon circuit courts jurisdiction to pass upon questions relating to revocation of the licenses. This holding was based on the general theory that the licensing, revocation of licenses, and sale of non-intoxicating beer was a purely administrative function of the legislature, with which circuit courts should have nothing to do, unless the legislative power was exercised in an illegal, arbitrary or unconstitutional manner, creating a situation which would call for the intervention of judicial power. It is undoubtedly the general rule that "the revocation of a liquor license is an administrative and not a judicial proceeding and that accordingly no appeal lies in the absence of a statute specifically conferring the right." Note, Ann. Cas. Such statutes are quite common. "The object is not punishment, but the revocation of a privilege. The power to license and to cancel licenses being vested in the legislature, the mode and manner in which it shall be done rests in its discretion." Black, Intoxicating Liquors (1892) 237.
In Utah, a statute very similar to that involved in the Huber case was upheld as validly conferring on the district court the power to order city councils to revoke liquor licenses, the supreme court holding that the lower court was acting as an administrative agent of the state in the exercise of state police powers, with no right of appeal to a higher court. In re Grant, 44 Utah 386, 140 Pac. 226, Ann Cas. Usually the statute contetmplates judicial review of ordinary scope. In some cases the legislature has provided for de novo judicial review of a commission's revocation of liquor licenses. The courts have interpreted such statutes to allow reversal of the commission's order of revocation only if it ws arbitrary or illegal. To interpret them as allowing an independent finding on the law and the facts by the court would render them unconstitutional as invalidly delegating legislative authority to the judiciary. Iq Kentucky, where the statute provides for appeal from an administrative order revoking a liquor license to the circuit court and then to the court of appeals, it is held that the courts will not interfere with the action of the license board unless it abuses the discretion vested in it by law. Hays v. City of Louisville, 145 Ky. 
(191o).
This latter view, which is in accord with the holding of the Huber case, is much like that taken by the federal courts in interpreting the National Prohibition Act. The court, in reviewing the revocation by the Commissioner of Internal Revenue of a druggist's permit to sell prescription whiskey, could reverse the Commissioner's order only if it was based on an error of law, or was wholly unsupported by the evidence, or was clearly arbitrary. Elsinore Perfume Co., Inc. v. Campbell, 31 F. It is somewhat difficult to understand the West Virginia court's position on this doctrine of prospective operation of its judgments, as expressed in the Town of Chesapeake case. The Supreme Court of Appeals of West Virginia was the originator of the minority doctrine that a court judgment construing a statute as unconstitutional is not a judgment against the statute, voiding it ab initio for all purposes, but is merely an interpretation of the statute as applied in the particular case then before the court. Shepherd v. Wheeling, 3o W. Va. 479, 4 S. E. 635 (1887). And on the question of judicial impairment of the obligation of contract, the same court has said: "... when former decisions are overruled they are considered as never having been the law, but that for a time they obscure the true and sound law; but this rule is subject to one exception, based on decisions of the courts; that is, that where there is a statute, and a decision of the highest court construing it, and a contract is made which is good under that statute, so construed, no subsequent contrary decision can affect such prior contract...." Falconer v. Simmons, 51 W. Va. 172, 41 S. E. 193 (19o2) [italics supplied]. It would seem that these two holdings together, if presented to the court, would be proper precedent for a determination that the statute authorizing judicial approval of municipal incorporation is unconstitutional without thereby invalidating all incorporation contracts previously entered into on the faith of the statute as then construed and all contracts entered into with municipal corporations so formed. This could be done most effectively, in order to bar litigation, by an overruling decision with a clause expressly saving all rights accrued under the statute and providing for prospective operation only of the overruling decision. On the strength of Falconer v. Simmons, no contract right secured while the statute was adjudged valid could be impaired by an overruling decision even though no such saving clause were included in overruling the previous construction.
This latter view is almost universally supported. "After a statute has been settled by judicial construction, the construction becomes, so far as contract rights acquired under it are concerned, as much a part of the statute as the text itself; and a change of decision is to all intents and purposes the same in its effect on contracts as an amendment of the law by means of a legislative enactment. Although the Supreme Court of the United States refuses to permit a state court thus to impair the obligations of a contract by a decision overruling a prior construction of a statute, it does so only after acquiring jurisdiction on some grounds effect of holding the act unconstitutional and void from the beginning would be to create grave disturbances in the fiscal affairs of hundreds of municipalities in the state. But the Court pointed out an easy way by which the matter could be handled by the legislature, by an act prospective in its nature.
The theory of separation of powers encounters its greatest difficulty in these days when so many disputes are settled through the processes of administrative law. I am not one of those who rail against administrative law. I think there is a place for it, but I think provision should always be made whereby, 'in some way, parties aggrieved may have the right of resort to the courts. Whether there is logic in the proposition, in West Virginia we have reached the point where this question does not any longer trouble us. We treat these administrative bodies as quasi judicial in their nature, and in deference to the legislative mandate and under some supposed powers of original jurisdiction, we hear matters of administrative law, confining ourselves, however, to the principles laid down in the case of United Fuel Gas Co. v. Public Service Commission, 3 7 heretofore mentioned. This case, in effect, confines us to the legal and judicial questions involved, and leaves to the administrative agency all questions of fact and discretion, unless that discretion is abused and the case is decided against overwhelming proof. In other words, we pass upon cases where a court would have been justified in taking jurisdiction had the right of appeal not been provided for. In practice we probably go farther than that, and often the case is decided in the same manner that we decide other types of cases.
However, there is one thing that should be sternly stressed: when the legislature imposes upon courts the responsibility, and perhaps the duty, to pass upon these questions growing out of administrative law, it cannot expect courts to approve or to uphold acts and conduct other than the unconstitutionality of such impairment. It is a fundamental error "that this court can, as an appellate tribunal, reverse the decision of a State court, because that court may hold a contract to be void which this court might hold to be valid." Railroad Co. v. Rock, 4 Wall. 177, 18 L. ed. 381 (1867). Despite this Supreme Court holding, only one other state appears to accept the view that West Virginia contends for in the Town of Chesapeake case. The Texas court has held that a later decision overruling a former one which had held a statute valid does not impair the obligation of a contract entered into on the faith of the earlier construction for the reason that a decision of a court is not in fact a law. [Vol. V
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on the part of administrative officers which do not conform to the sound principles by which disputes are heard and determined in courts of justice. We have heard much in these later days of arbitrary acts and conduct on the part of administrative officers, commissions, special masters, and trial examiners. If courts are to be expected to pass upon these questions of administrative law, they should insist upon the right to do so without control by legislative authority. There is no reason why a person involved in a dispute requiring the use of the provisions of administrative law should not have his case tried upon the general principles of right and justice which govern the trial of cases in courts of justice. Any rule or system which does not guarantee to interested persons the right to such trial departs in spirit, if not in actual effect, from what we call due process of law. In my judgment, judicial power, represented by the duly established courts of the land, should, as a part of its high duty to State and Nation, see to it that, whether before a board or commission or whether in the courts of last resort, there be dealt out that form of equal and exact justice, which every court of justice seeks to adjudge. Of course, we know that the urgencies of modern times call for speed in the settlement of disputes which naturally lend themselves to administrative law, and sometimes the strict rules of evidence are necessarily waived. But the foundation upon which the settlement of all disputes rests, that of justice to those interested therein, should at all times be maintained. One of the great tasks confronting the judiciary of this country at the present time is that of bringing into line with established judicial principles-the outgrowth of centuries of trial and error-the multitudinous disputes which have arisen from the marvelous advances in the economic and mechanical developments of the age.
